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STATEMENT OF THE | SSUE

The issue for determnation is whether Intervenors are
entitled to reasonable attorney fees and costs pursuant to
Section 57.105, Florida Statutes (2003).°1

PRELI M NARY STATEMENT

On Decenber 29, 2005, Intervenors filed Intervenors' Mtion
for Attorneys' Fees. The notion seeks attorney fees and costs
pursuant to Section 57.105 Florida Statutes (2003).

At the formal hearing, Intervenors presented the testinony
of eight wi tnesses and submtted 43 exhibits for adm ssion into
evi dence. Petitioner called one witness and submtted no
exhibits for adm ssion into evidence.

The identity of the wtnesses and exhibits and the rulings
regardi ng each are reported in the four-volune Transcript filed
wi th DOAH on March 6 and 7, 2006. On March 14, 2006, the ALJ
granted Petitioner's request to extend the tinme in which to file

proposed final orders (PFGs) until March 27, 2006. Intervenors



and Respondent tinely filed their single PFO on March 27, 2006.
Petitioner filed its PFO on March 28, 2006.

FI NDI NGS OF FACT

1. Petitioner is an insurer and carrier within the neaning
of Subsections 440.02(4) and 440.02(38), Florida Statutes
(2005), and Florida Administrative Code Rul e 69L-7.602(1)(w).?
Petitioner is licensed in the state as a workers' conpensation
i nsurance carrier (carrier).?

2. Respondent is a state agency within the neaning of
Subsection 440.02(3), Florida Statutes (2005), and Florida
Adm ni strative Code Rule 69L-7.602(1)(b). In relevant part,
Respondent i s responsible for resolving rei nbursenent disputes
between a carrier and a health care provider.

3. Intervenors are health care providers within the
meani ng of Subsection 440.13(1)(h), Florida Statutes (2005), and
Fl orida Adm nistrative Code Rule 69L-7.602(1)(u). Each
Intervenor is a health care facility within the neaning of
Subsection 440.13(1)(g), Florida Statutes (2005).

4. Intervenors seek an award of attorney fees and costs
agai nst Petitioner pursuant to Sections 57.105 and 120. 595,
Florida Statutes (2003). The proceeding invol ving
Section 120.595, Florida Statutes (2003), is the subject of a

separate Reconmended Order entered on the sane date as this



Final Order. The scope of this Final Oder is limted to
Section 57.105, Florida Statutes (2003).

5. Intervenors allege that Petitioner is the "non-
prevailing party” in an underlying proceeding and parti ci pated
in the underlying proceeding for reasons prohibited in
Section 57.105, Florida Statutes (2003) (prohibited purposes).
The underlyi ng proceedi ng i nvol ves ei ght consolidated Petitions
for Adm nistrative Heari ng.

6. Petitioner filed each Petition for Adm nistrative
Hearing after Respondent determ ned Petitioner had inproperly
di scounted the anmount of reinbursenment Petitioner paid for
hospital services that Intervenors provided to eight patients
from March 13, 2004, through February 11, 2005. From April 13
t hrough May 23, 2005, Respondent issued separate orders
directing Petitioner to pay the disputed anbunts pursuant to
Subsection 440.13(7), Florida Statutes (2005). From June 1
t hrough June 21, 2005, Petitioner filed eight separate Petitions
for Administrative Hearing. The eight petitions were
subsequently consolidated i nto one underlying proceedi ng.

7. Petitioner is the non-prevailing party in the
underlyi ng proceeding. On Decenber 8, 2005, Petitioner filed a
Notice of Voluntary Dism ssal in the underlying proceeding.

8. On Decenber 29, 2005, Intervenors filed their notion

for attorney fees based on Section 57.105, Florida Statutes



(2003). The formal hearing in the underlying proceedi ng was set
for January 18, 2006. The ALJ anended the issue for the form
hearing to exclude the original reinbursenent dispute and to
limt the scope of the formal hearing to the fee dispute. The
ALJ did so to avoid delay in the resolution of the proceeding.

9. This proceeding includes attorney fees for only six of
the original eight reinbursenment di sputes because Intervenors
were not the nedical providers in two of the original eight
di sputes.* In the six reinbursenment disputes involving
| ntervenors, Respondent ordered Petitioner to pay additional
rei mbursenments in the aggregate amount of $54, 178.52.

10. Approximately $51,489.27 of the $54,178.52 in
addi ti onal reinbursenent involved inpatient hospital services
provided to one patient.® The remaining $2,689.25 in additional
rei mbursenent invol ved outpatient hospital services in the
emer gency room °

11. Subsection 440.13(12), Florida Statutes (2005),
mandat es that a three-nmenber panel nust determ ne statew de
schedul es for reinbursenment allowances for inpatient hospital
care. The statute requires hospital outpatient care to be
rei nbursed at 75 percent of "usual and customary" charges with
certain exceptions not relevant to this proceedi ng.

12. Notwi thstanding the statutory nandate to schedul e

rei nbursenent rates for hospital inpatient services, the



i npatient services at issue in the underlying proceedi ng were
apparently unschedul ed i npatient services. By letter dated
April 13, 2005, Respondent ordered Petitioner to pay |Intervenor,
Hol mes Regi onal Medical Center, Inc. (Holnes), an additional

rei mbursenent in the anount of $51,489.27. The total

rei mbursenent to Hol mes was 75 percent of the charges that

Hol mes subnitted to Petitioner for reinbursenent.’

13. Respondent interprets Subsection 440.13(12), Florida
Statutes (2005), to authorize reinbursenent of both unschedul ed
i npati ent hospital services and outpatient hospital services at
the sane rate. There is no dispute that Respondent rei nburses
unschedul ed i npatient hospital services and outpatient hospital
services at 75 percent of the "usual and customary" charges.

14. The dispute in the underlying proceeding was over the
meani ng of the phrase "usual and customary" charges. Petitioner
chal l enged the interpretation asserted by Respondent and
| nt ervenors

15. Respondent and Intervenors contended that the quoted
statutory phrase neans Intervenors' usual and customary charges
evidenced in a proprietary docunent identified in the record as
the "charge master." Each Intervenor maintains its own charge
master, and the information in each charge master is proprietary

and confidential to each |Intervenor.



16. Petitioner asserted that the statutory phrase "usua
and customary" charges neans the usual and customary charges
i nposed by other hospitals in the community in which Intervenors
are located. Petitioner maintains a database that contains
information sufficient to determ ne the usual and custonmary
charges in each conmunity.

17. Petitioner did not participate in the underlying
proceedi ng for prohibited purposes. Rather, Petitioner
presented a good faith claimor defense to nodify or reverse the
then-existing interpretation of Subsection 440.13(12), Florida
Statutes (2005), in accordance with Subsection 57.105(2),
Florida Statutes (2003).

18. Petitioner had a reasonabl e expectation of success.
The statutory phrase "usual and customary" charges is not
defined by statute. Nor has the phrase been judicially defined.
Respondent bases its interpretation of the disputed phrase on
two agency final orders and rel evant | anguage in the Florida

Wrkers' Conpensation Rei nmbursenent Manual for Hospitals (2004

Second Edition) (the Manual ). The Manual is devel oped by the
Fl ori da Departnent of Financial Services (DFS).?8

19. The Manual interprets the quoted statutory phrase to
mean the "hospital's charges.” However, after the effective
date of the Manual in 2004, DFS devel oped a proposed change to

the Manual that, in relevant part, interprets "usual and



custonmary" charges to nean the | esser of the charges billed by
the hospital or the nmedian charge of hospitals |ocated within
the same Medi care geographic locality.®

20. The trier of fact does not consider the new
interpretation of the disputed statutory phrase as evi dence
relevant to a disputed issue of fact. As Respondent determ ned
in an Order to Show Cause issued on February 16, 2006, and
attached to Intervenors' proposed recomrended order, "what
constitutes 'usual and custonmary' charges is a question of |aw,
not fact."

21. The ALJ considers the new statutory interpretation
proposed by DFS for the purpose of determnm ning whether
Petitioner satisfied the requirenents of Subsection 57.105(2),
Florida Statutes (2003). The ALJ al so considers the new DFS
interpretation to determ ne whether the interpretation asserted
by Petitioner presented a justiciable issue of |aw

22. Intervenors assert that Petitioner's prohibited
purpose in the underlying proceeding is evidenced, in rel evant
part, by Petitioner's failure to initially explain its reduced
rei nbursenent to Intervenors with one of the codes authorized in
Fl ori da Adm nistrative Code Rule 69L-7.602(5)(n) as an
explanation of bill review (EOBR). None of the EOBR codes,
however, contenplates a new interpretation of the statutory

phrase "usual and customary" charges.



23. Intervenors further assert that Petitioner's
prohi bited purpose in the underlying proceeding is evidenced, in
relevant part, by Petitioner's failure to respond to discovery.
However, responses to discovery woul d not have further
el ucidated Petitioner's rule-challenge. Petitioner stated eight
times in the Petitions for Adm nistrative Hearing that Florida
Adm ni strative Code Rule 69L-7.501, the DFS rul e i ncorporating
t he Manual by reference:
[ S]hould be read to allow recovery of 75% of
t he usual and customary fee prevailing in
the community, and not 75% of whatever fee
an individual provider elects to charge.
Respondent and Intervenors were fully aware of the absence of
statutory and judicial authority to resolve the issue.
24. Petitioner did raise at |east one factual issue in
each Petition for Adm nistrative Hearing. Petitioner alleged
t hat Respondent's decision letters ordering Petitioner to pay
addi tional reinbursenent anobunts had no | egal effect because
Respondent acted before each provider requested and received the
carrier's reconsidered rei nbursenment decision
25. The absence of a formal hearing in the underlying
proceedi ng forecl osed an evidential basis for a determ nation of
whet her each provider in fact requested and received a

reconsi dered rei mbursenent decision before the date Respondent

ordered Petitioner to pay additional reinbursenents. |In this



fee dispute, Petitioner presented sufficient evidence to support
the factual allegation. It is not necessary for Petitioner to
present enough evidence to show that Petitioner woul d have
prevail ed on that factual issue in the underlying proceedi ng.

26. If the letters of determ nation issued by Respondent
were without |egal effect, Petitioner would not have waived its
objections to further reinbursenment within the neaning of
Subsection 440.13(7)(b), Florida Statutes (2005). A
determ nation that Petitioner did, or did not, submt the
required information i s unnecessary in this proceedi ng.

27. During the formal hearing in this proceeding,
Petitioner called an expert enployed by a conpany identified in
the record as Qmedtrix. The testinony showed a factual basis
for the initial reinbursenment paid by Petitioner. It is not
necessary for Petitioner to show that this evidence was
sufficient to prevail on the nerits in the underlying case.

28. Intervenors seek attorney fees in the anmount of
$36, 960 and costs in the amount of $2,335.37 through the date
that Petitioner voluntarily dism ssed the underlying proceedi ng.
Absent a finding that Petitioner participated in the underlying
proceedi ng for prohibited purposes, it is unnecessary to address
t he anobunt and reasonabl eness of the attorney fees and costs

sought by Intervenors.

10



29. If it were determned that Petitioner participated in
t he underlying proceeding for a prohibited purpose, the trier of
fact cannot make a finding that the proposed attorney fees and
costs are reasonable. Such a finding is not supported by
conpetent and substantial evidence.

30. The total anmpbunt of tine billed and costs incurred in
t he under|ying proceeding is evidenced in business records
identified in the record as Intervenors' Exhibits 20 through 23.
However, those exhibits do not evidence the reasonabl eness of
the fees and costs billed by the attorneys.?°

31. Either the testinony of the billing attorneys or the
actual time slips may have been sufficient to support a finding
that the attorney fees and costs are reasonable. However,
I ntervenors preternmtted both neans of proof

32. Intervenors asserted that the tine slips contain
i nformation protected by the attorney-client privilege.
However, Intervenors neither submtted redacted tinme slips nor
of fered the actual time slips for in-canera review. Nor did
Intervenors allow the attorneys to testify concerning
unprivileged matters.

33. The absence of both the testinony of the attorneys and
the tine slips is fatal. The fact-finder has insufficient
evi dence to assess the reasonabl eness of the fees and costs

based on the novelty and difficulty of the questions involved.

11



34. Intervenors' expert opined that the attorney fees and
costs are reasonable. The expert based her opinion, in relevant
part, on her review of the actual tine slips naintained by each
attorney. However, Petitioner was unable to review the tine
slips before cross-examning the expert.

35. In lieu of the actual tine slips, Intervenors
submtted a sunmary of the nature of the tine spent by each
attorney. The sunmary is identified in the record as
| ntervenors' Exhibit 2.

36. Petitioner objected to Intervenors' Exhibit 2, in
rel evant part, on the ground that it is hearsay. The ALJ
reserved ruling on the objection and invited each side to brief
the issue in its respective PFO. The paucity of rel evant
citations in the PFOs denonstrates that neither side vigorously
enbraced the ALJ' s invitation

37. Intervenors' Exhibit 2 is hearsay within the neaning
of Subsection 90.801(1)(c), Florida Statutes (2005). The
aut hor of Intervenors' Exhibit 2 sunmarized the unsworn
statenments of attorneys fromtheir tine slips and submtted
those statenents to prove the truth of the assertion that the
time billed was reasonable. Intervenors nmade neither the
attorneys nor their tine slips available for cross-exani nation.*?

38. Even if the sunmary were adm ssible, the sunmmary and

the testinony of its author are insufficient to show the

12



attorney fees and costs were reasonable. The insufficiency of

the summary energed during cross-exam nation of its author.
author is the lone attorney fromthe billing law firm who
testified at the hearing.

Q VWhat other information did you | ook at
to decide what tinme to actually bill . . .?

A. The information | used was the
information fromthe actual bill.

Q If we look at the first entry . . . were
you the person that conducted that telephone
conf erence?

A No, | wasn't.

Transcript (TR) at 510-511.

Q In other words, [the entries] go with
the date as opposed to the event [such as a
notion to relinquish]?

A. That's correct.

Q Soif I wanted to know how nmuch tinme it
took you to actually work on the notion to

relinquish, | would have to | ook at each
entry and add up all the hours to find out
how long it took you to do one notion. |Is

that how | would do that?

A It would be difficult to isolate that
information fromthis record, we bill and
explain in the narrative what work is
perfornmed each day, and unless that was the
single thing worked on for several days,
there would be no way to isolate the tine,

because we don't bill sort of by notion or
topi c.
Q Well, if I"'mtrying to decide whet her

the tinme billed is reasonabl e, wouldn't

13
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need to know how rmuch tinme was spent on each

task?
A.  I'mnot sure how you would want to
approach that. . . . Looking at this

docunent, it does not give you that detail.
It doesn't provide that breakout of
i nformati on.

Q Is there a way for us to know who you
spoke with on those entries?

A. The entry . . . doesn't specify who
participated in the conference. . . . |
don't recall what the conference entail ed
S And many of these entries are from
mont hs ago, and | can't specifically recal
on that date if I was involved in a
conference and who el se m ght have been
there. . . . And so ny guess is . . . where
the conference is listed on a day when |ots
of activity was perfornmed on behal f of the
client, nost of it in this case was
research.

TR at 516-521.

39. The expert testified that she based her opinion in
| arge nmeasure on a review of the pleadings and other docunents
prepared by the billing law firm However, as the author of the
summary testified, the summary does not group tine billed
according to the docunment prepared by the billing attorneys.
The summary does not enabl e opposing counsel to cross-exan ne
t he expert concerning her opinion that the tinme billed was

reasonabl e based on the docunents she revi ewed.
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CONCLUSI ONS OF LAW

40. DQOAH has jurisdiction over the parties and subject
matter in this proceeding. 88 120.569 and 120.595, Fla. Stat.
(2003). DQAH provided the parties with adequate notice of the
formal hearing.

41. The burden of proof is on Intervenors to show they are

entitled to reasonable attorney fees and costs. Lee Engi neering

& Construction Co. v. Fellows, 209 So. 2d 454, 457 (Fla. 1968);

Mason v. Reiter, 564 So. 2d 142, 146 (Fla. 3d DCA 1990). 1In

rel evant part, Intervenors nust show by a preponderance of the
evi dence that Petitioner is the non-prevailing party in the
underlying proceeding, that Petitioner participated in the
underlying proceeding for a prohibited purpose, and that the
anount of attorney fees and costs is reasonable. 8§ 57.105, Fla.
Stat. (2003).

42. Intervenors showed by a preponderance of the evidence
that Petitioner is the non-prevailing party in the underlying
proceedi ng. Petitioner voluntarily dism ssed that proceeding.

43. The preponderance of evidence does not support a
finding that Petitioner participated in the underlying
proceedi ng for a prohibited purpose. Rather, the evidence shows
Petitioner made a good faith attenpt to nodify the agency's

interpretation of "usual and customary" charges in

15



Subsection 440.13(12), Florida Statutes (2005). 8 57.105(2),
Fla. Stat. (2003).

44, A party that asserts a good faith and soundly based
attenpt to change an existing rule of lawis not subject to

attorney fees. Conpare Jones v. Charles, 518 So. 2d 445 (Fl a.

4t h DCA 1988) (applying the stated proposition in a negligence
action). Petitioner had a reasonable basis to seek to nodify
Respondent's interpretation of a rule pronul gated by DFS.

45. DFS has recently devel oped proposed changes to its
rule. Relevant portions of the proposed changes are
substantially simlar to the statutory interpretation that
Petitioner asserted in the underlying proceeding.

46. Petitioner submtted the proposed rule after the
concl usion of the evidentiary hearing. Intervenors noved to
strike it fromthe record. The ALJ denies the notion to strike.

47. As Respondent determned in an order attached to
I ntervenors' proposed recommended order, the correct
interpretation of the phrase "usual and customary" charges
presents an issue of law, not fact. Intervenors presented their
| egal argunents in the notion to strike. The ALJ is
unper suaded

48. The proposed changes to the existing definition of
"usual and customary" charges may indicate the intent of DFS to

clarify its interpretation of the quoted statutory phrase rather

16



than change its interpretation. See GE. L. Corporation v.

Departnent of Environnental Protection, 875 So. 2d 1257, 1262-

1263 (Fla. 5th DCA 2004) reh. denied July 1, 2004 (subsequently

enacted legislation may indicate legislative intent to clarify
the law rather than change it). Even if the proposed rule were
intended to change the agency's interpretation of the quoted
statutory phrase, Subsection 440.13(12), Florida Statutes
(2005), is procedural, and an interpretation of a procedural |aw

may be applied retroactively. Conpare Terners of M am

Corporation v. Freshwater, 599 So. 2d 674 (Fla. 1st DCA

1992) (fornmer 8§ 440.13(2)(i) is procedural and may be applied
retroactively).

49. If the proposed rule were to energe as a correct
interpretation of the statutory phrase "usual and custonary”
charges, the proposed and original interpretations would be
nmut ual |y excl usive. Under such circunstances, the origina
interpretation adopted in the rule in effect in 2004 woul d have
been an invalid exercise of delegated |egislative authority
wi thin the neaning of Subsection 120.52(8), Florida Statutes
(2003). The original interpretation would have enl arged,
nodi fi ed, or contravened the specific provisions of
Subsection 440.13(12), Florida Statutes (2003).

50. In order to preserve the validity of the rule in

effect in 2004, it would be necessary to interpret that rule in

17



accordance with the proposed change, nunc pro tunc. An agency

is authorized to adopt only those rules that inplenent,
interpret, or nmake specific the particular powers and duties
granted by the enabling statute. § 120.52(8), Fla. Stat.
(2003).

51. The conpeting agency interpretations of the statutory
phrase "usual and custonmary" charges illustrate the
reasonabl eness and justiciability of the interpretation asserted
by Petitioner in the underlying case. Petitioner need not show
in this proceeding that its asserted interpretation would have
prevailed in the underlying proceeding or that DFS will adopt
t he proposed rul e changes.

52. Petitioner was legally entitled to challenge the
existing rule in a proceedi ng conducted pursuant to
Subsection 120.57(1), Florida Statutes (2003). If the
chal | enged rule were invalid, the agency could not have enforced
the rule nerely because Petitioner did not initiate a separate
rul e chall enge pursuant to Section 120.56, Florida Statutes
(2003).

53. Sections 120.56 and 120.57, Florida Statutes (2003),
aut hori ze joint and several procedures for chall engi ng agency
action. Petitioner elected to challenge an existing rule in a
proceedi ng conducted pursuant to Subsection 120.57(1), Florida

Statutes (2003).
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54. Duplicative proceedi ngs under Sections 120.56
and 120.57, Florida Statutes (2003), are not required if a
party's rule challenge is presented with other grievances in a
proceedi ng conducted pursuant to Subsection 120.57(1), Florida

Statutes. State ex rel. Departnent of General Services v.

WIlis, 344 So. 2d 580, 592 (Fla. 1st DCA 1977); accord St. Joe

Paper Conpany v. Florida Departnent of Natural Resources, 536

So. 2d 1119, 1122 (Fla. 1st DCA 1988); MDonald v. Departnent of

Banki ng and Fi nance, 346 So. 2d 569, 580 (Fla. 1st DCA 1977).

The | egi sl ature has adopted judicial construction of the
rel evant statutes through | ongstanding re-enactnent. State ex

rel. Szabo Food Services, Inc. v. Dickinson, 286 So. 2d 529

(Fla. 1973).

55. If the rule challenged by Petitioner in the underlying
proceedi ng were invalid, the agency could not enforce an invalid
rule nmerely because Petitioner el ected one statutory procedure
over another. See 8§ 120.52(8), Fla. Stat. (2003) (agency may
adopt only rules that inplenent, interpret, or nake specific the
particul ar powers and duties granted by the enabling statute).
An agency has no authority to interpret a statute in a nmanner

t hat expands the statute. G eat Anerican Banks, Inc. V.

Division of Adm nistrative Hearings, Departnent of

Adm ni stration, 412 So. 2d 373, 375 (Fla. 1st DCA 1982).
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56. If the rule that Petitioner challenged in the
underlying proceeding were to enlarge, nodify, or contravene the
| aw i npl enent ed, agency enforcenent of the rule would risk
vi ol ation of the separation of powers clause. |In relevant part,
the separation of powers clause prohibits the executive branch
and its adm nistrative agencies fromperformng any | egislative
function; including the nodification, anmendnent, or enl argenent
of a statute inplenented by the agency. Fla. Const., Art. 2,

8§ 3; Ch. 20, Fla. Stat. (2005).

57. The non-del egation doctrine is a corollary of the
separation of powers clause. The non-del egation doctrine
requires the legislature to provide standards and guidelines in
an enactnent that are ascertainable by reference to the terns of

the enactnment. Bush v. Shiavo, 885 So. 2d 321 (Fla. 2004); B.H.

v. State, 645 So. 2d 987, 992-994 (Fla. 1994); Askew v. Cross

Key WAterways, 372 So. 2d 913, 925 (Fla. 1978).

58. The legislature may not del egate to the executive
branch the power to enact a law or the right to exercise
unrestricted discretion in applying the law. Statutes granting
power to the executive branch nust clearly define the power
del egat ed, preclude unbridled discretion, preclude the
enl argenent or nodification of the | aw i npl enented, and ensure
the availability of neaningful judicial review Shiavo, 885 So.

2d at 332.
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59. The determ nati on of whether Petitioner asserted
factual issues in the underlying proceeding for an inproper

t.2 The issue nust be resol ved

pur pose i nvolves an issue of fac
based on all of the evidence submtted during a proceedi ng
conducted pursuant to Subsection 120.57(1), Florida Statutes

(2003). dover v. School Board of Hillsborough County, 462 So

2d 116 (Fla. 2d DCA 1985)(to properly award attorney fees
pursuant to fornmer § 57.105, Fla. Stat. (1983), it is necessary
to find that entire action, not just a portion of it, is devoid

of nmerit both as to |law and fact). See also Burke v. Harbor

Estates Associates, Inc., 591 So. 2d 1034, 1037 (Fla. 1st DCA

1991) (construing the statutory predecessor to 8§ 120.595, Fla.

Stat. (2003), for the stated proposition); GE.L. Corporation

875 So. 2d at 1262-1263 (legislative provisions in § 57.105,
Fla. Stat. (2003), evince legislative intent for 8 120.595, Fla.
Stat. (2003)).

60. After Petitioner voluntarily dism ssed the underlying
proceeding, the parties were entitled to an evidentiary hearing
in the fee dispute authorized in Section 57.105, Florida
Statutes (2003). 8§ 57.105(5), Fla. Stat. (2003) (voluntary
di sm ssal does not divest ALJ of jurisdiction under 8 57.105).
During the evidentiary hearing, each party had an opportunity to
show, in relevant part, that if an adjudicatory hearing had been

conducted in the underlying proceeding all of the evidence woul d
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have established that Petitioner did, or did not, participate in
t he underlying proceeding for a prohibited purpose. Id.

61. Petitioner is not required to submt sufficient
evidence in this proceeding to show that Petitioner would have
prevail ed on the factual issues if an adjudicatory hearing had
been conducted in the underlying proceeding. Petitioner need
only submt sufficient evidence to satisfy the requirenents of
Subsection 57.105(1)(a), Florida Statutes (2003), and show t hat
Petitioner did not engage in any activity prohibited in
Subsection 57.105(3).

62. If it were found that Petitioner participated in the
underlyi ng proceeding for a prohibited purpose, Subsections
57.105(1) and (5), Florida Statutes (2003), require the entry of
a final order awarding reasonable attorney fees and costs. The
reasonabl eness of attorney fees nust be supported by conpetent

substanti al evi dence. Sierra v. Sierra, 505 So. 2d 432, 434

(Fla. 1987).

63. Conpetent and substantial evidence requires expert
testinmony and either the actual tine slips fromthe billing
attorney or the testinony of the billing attorney. Expert
testi nony al one does not satisfy the requirenent for conpetent

and substanti al evi dence. Nants v. Ceraldine Giffin and State

Farm | nsurance, 783 So. 2d 363, 366 (Fla. 5th DCA 2001); WIey

V. Wley, 485 So. 2d 2 (Fla. 5th DCA 1986).
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64. Intervenors satisfied the evidential requirenent for
expert testinmony. The testinony of the billing attorneys would
not have been necessary if their tinme slips were in evidence.

Fl ori da Patient's Conpensation Fund v. Rowe, 472 So. 2d 1145

(Fla. 1985)(trial court should determ ne hours reasonably
expended based, in relevant part, upon a review of attorney's

time records). Conpare Nants, 783 So. 2d at 366 (requirenent

for conpetent and substantial evidence is satisfied by attorney
affidavit with attached tinme sheets detailing work perforned)
and Mason, 564 So. 2d at 146 (attorney shoul d present accurate

cont enpor aneous records detailing work perforned); with Cohen v.

Cohen, 400 So. 2d 463 (Fla. 4th DCA 1981)(testinony of billing

attorney is necessary for award of attorney fees) and N vens v.

Ni vens, 312 So. 2d 201 (Fla. 2d DCA 1975)(reversing award of
attorney fees without testinony of billing attorney). See also

Morton v. Heathcock, 913 So. 2d 662, 670 (Fla. 3d DCA 2005).

65. The requirenment for either tine slips or the testinony
of the billing attorney is intended to facilitate an adequate
cross-exam nation by the opposing party. Sierra, 505 So. 2d at

434; Morgan v. South Atlantic Production Credit Association, 528

So. 2d 491, 492 (Fla. 1st DCA 1988). The omi ssion fromthe
record of both the tinme slips and the testinony of the billing

attorneys inpeded cross-exam nation of: Intervenors' Exhibit 2;
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and the expert w tness because the expert w tness based her
testinmony, in part, on her review of the actual tine slips.

66. Intervenors' Exhibit 2 is a summary by one billing
attorney of the time slips of other billing attorneys that does
not attach the underlying data upon which the summary is based. *
The summary includes unsworn statenents by the attorneys who did
not testify at the hearing. Unsworn statenents of attorneys do
not constitute conpetent substantial evidence of the

reasonabl eness of their fees. Faircloth v. Bliss, 917 So. 2d

1005, 1006-1007 (Fla. 4th DCA 2006); Brown v School Board of

Pal m Beach County, 855 So. 2d 1267 (Fla. 4th DCA 2003).

67. The reasonabl eness of attorney fees is not subject to
judicial notice. Nor should it be left to |ocal custom

conjecture, or guesswork. Lyle v. Lyle, 167 So. 2d 256, 257

(Fla. 2d DCA 1964). As the decision in Lyle, explained:

To those | awyers whose practice brings them
nore than an occasional suit in which the

fee is set by the court, . . . testinony
detailing the services . . . may seem
tedious. . . . However . . . the .

rules of evidence [cannot] be ignored.
[L]awers who treat such evidence lightly
defeat their own purpose; and such evi dence
: must be adduced el se the court is

W t hout authority to nake any award since
the award nust be based on conpetent

evi dence.

Lyle, 167 So. 2d at 257.
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ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
ORDERED t hat Intervernors' Mtion for Attorneys' Fees is

deni ed.
DONE AND ORDERED this 27th day of April, 2006, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of April, 2006.

ENDNOTES

1/ Statutes authorizing attorney fees create substantive,

rat her than procedural, rights and nust be applied
prospectively. Witten v. Progressive Casualty |nsurance
Conpany, 410 So. 2d 501 (Fla. 1982); Millins v. Kennelly, 847
So. 2d 1151 (Fla. 5th DCA 2003); Love v. Jacobson, 390 So. 2d
782 (Fla. 3d DCA 1980). Since the first hospital services were
provided in March 2004, prior to the effective date of the 2004
statute, the statute in effect in 2003 is cited in this

pr oceedi ng.

2/ References to Florida Adm nistrative Code Rul e 69L-7.602 are
to the rule anended on "7-4-04." That is the version of the
rule provided by Intervenors in Tab 7 of the "Materials
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Supporting Billing Hospitals' Mtion Requesting Oficial
Recognition. "

3/ The statute enacted on or after July 2005, is cited even

t hough the relevant facts occurred prior to July 2005, as
further explained in Finding 6. The provisions in Subsections
440.13(7) and 440.13(12), Florida Statutes (2005), are
procedural rather than substantive. Wile the substantive
rights of parties in reinbursenent disputes are determ ned by
the law in effect at the tine the relevant facts occurred, the
rul e does not apply to procedural enactnents. The statutory
provi si ons of Subsections 440.13(7) and 440.13(12), Florida
Stat utes (2005), are procedural because they do not create
substantive rights to rei mbursement but, in relevant part,
nmerely prescribe procedures for calculating the anount of

rei nmbursenent and for resol ving rei nbursenent disputes.
Procedural enactnents are properly applied retroactively to
rel evant facts that preceded the effective date of the statute.
Conpare Terners of Mam Corporation v. Freshwater, 599 So. 2d
674 (Fla. 1st DCA 1992) (applying fornmer sec. 440.13(2) (i)
retroactively).

4/ The DOAH case nunbers for the cases involving the six

rei mbursenent di sputes for which Intervenors seek attorney fees
and costs in this proceeding are 05-2018, 05-2161,

and 05-2204 through 05-2207. Halifax Medical Center was the
billing hospital in DOAH Case Nos. 05-2256 and 05-2257 and did
not participate in either this or the underlying proceedi ng.

5/ Respondent ordered the additional reinbursenent for hospital
i npatient services in DOAH Case No. 05-2161.

6/ Respondent ordered the remaining reinbursenent for hospital
out patient services in DOAH Case Nos. 05-2018 and 05- 2204
t hrough 05-2207.

7/ Hol mes provided services in the amount of $125, 062. 35.
Petitioner paid Hol nes $42,307.49. Respondent ordered
Petitioner to reinburse Hol nes an additional $51, 489.27. The
total reinbursement was $93, 796. 76 or approxi mately 75 percent
of $125, 062. 35.

8/ DFS promul gates the rule that incorporates the Manual by
reference. Thus, Respondent relies on and purports to enforce a
rul e and Manual pronul gated by DFS as a basis for Respondent's
interpretation of the statutory phrase "usual and customary”
charges. Respondent does not base its statutory interpretation
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on a rule pronul gated by Respondent. Respondent is not entitled
to great deference for its interpretation and enforcenent of
anot her agency's rule.

9/ The proposed rule change is a draft submitted by the three-
menber panel on April 7, 2006. DFS devel oped the proposed
changes for incorporation by reference "into" Florida

Admi nistrative Code Rul e 69L-7.501. The proposed changes are in
addition to the requirenents established in Florida

Adm nistrative Code Rul e 69L-7.602. See Florida Wrkers
Conpensati on Rei nbursenent Manual for Hospitals (2006 ed.), § 1,
page 2, second para.

10/ Co-counsel for Intervenors represented during the hearing
that Intervenors' Exhibits 22 and 23, pertaining to fees rather
than costs, were submtted for the sole purpose of evidencing
the total anmpbunt of tine billed in the underlying proceeding
rather than the reasonabl eness of the tinme billed.

11/ Intervenors' Exhibit 2 is also a summary within the neaning
of Section 90.956, Florida Statutes (2005), for which
Intervenors failed to satisfy the statutory prerequisites to
adm ssibility. Intervenors provided neither tinely notice nor
the underlying data, including the actual tinme slips. However,
Petitioner did not object to the adm ssibility of the exhibit on
the ground that it is a sumary.

12/ Intervenors' Exhibit 2 does not explain or supplenent
conpetent and substantial evidence admitted in Intervenors

Exhi bits 20-23 within the neaning of Subsection 120.57(1)(c),

Fl orida Statutes (2005). Co-counsel for Intervenors represented
during the hearing that the latter exhibits are submtted solely
to prove the total anmpbunt of fees and costs and not to prove the
truth of reasonabl eness of the fees. Intervenors' Exhibit 2 is
subnmitted to prove the reasonabl eness of the fees.

13/ The factual issues Petitioner presented in the underlying
proceedi ng i nclude all egations that Intervenors petitioned
Respondent for an order requiring additional reinbursenent from
Petitioner without first giving Petitioner an opportunity to

i ssue a reconsi dered reinbursenent decision

14/ O the relevant judicial decisions uncovered by the ALJ,
only one involved a summary. However, the sunmary was supported
by the actual tinme slips as well as the testinony of the
attorney as to his owmn work in the case. Saussy v. Saussy, 560
So. 2d 1385, 1386 (Fla. 2d DCA 1990).

27



COPI ES FURNI SHED,

Joanna Daniels, Esquire

Agency for Health Care Adm nistration
200 East Gai nes Street

Tal | ahassee, Florida 32399-4229

Dani el R Goodman, Esquire
Eraclides, Johns, Hall, Gel nan,
Ei kner & Johannessen, LLP

Post O fice Box 49137
Sarasota, Florida 34230-9137

Matt hew H. Mears, Esquire
Hol | and & Kni ght LLP

Post O fice Drawer 810

Tal | ahassee, Florida 32302

Jerome W Hoffman, Esquire
Hol | and & Kni ght, LLP
Post O fice Drawer 810
Tal | ahassee, Florida 32302

Cndy R Galen, Esquire

Eraclides, Johns, Hall, Gel nan,
Ei kner and Johannessen, L.L.P.

Post O fice Box 49137

Sarasota, Florida 34230

Karen WAl ker, Esquire

Hol  and & Kni ght LLP

Post O fice Drawer 810

Tal | ahassee, Florida 32302

Ri chard Shoop, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Station 3

Tal | ahassee, Florida 32308

Christa Cal amas, Ceneral Counsel
Agency for Health Care Adm nistration
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive, Miil Stop 3

Tal | ahassee, Florida 32308

28



Al an Levine, Secretary

Agency for Health Care Adm nistration
Fort Knox Building, Suite 3116
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Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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